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CURRENT DECISIONS 5*5 

Similar legislation exists in certain other states. It may be so drawn as to 
deprive only murderers of the privilege of inheritance. See Estate of Kirby 
(1912) 162 Cal. 91, 121 Pac. 370. But the Kansas statute obviously included man- 
slaughter. The defendant's constitutional objection was equally ill-founded. 
Under the statute there is no forfeiture; the criminal heir never takes title, 
even though proof of that fact can not be made until after conviction of the 
crime. 



Jury— Qualifications of Grand Jurors — Women Eligible. — The petitioner, 
who had been indicted by a grand jury composed partly of women, sought by a 
writ of prohibition to establish the invalidity of the indictment. One section of 
the Nevada constitution prohibited trial for certain crimes "except on presentment 
or indictment of the grand jury" ; another section provided that "Laws shall be 
made to exclude from serving on juries all persons not qualified electors of this 
state" ; and a third section limited the election franchise to male citizens of a 
certain age and residence. By a later amendment the word "male" was omitted 
from this section and a provision was added that there shall be no denial of the 
elective franchise on account of sex. Held, that women, being qualified electors, 
were eligible to serve on the jury, and that the indictment was valid. Coleman, J., 
dissenting. Parus v. District Court (1918, Nev.) 174 Pac. 706. 

At the time of the adoption of the Nevada constitution the term "grand jury" 
read in the light of the common law, was limited to men. See 3 Blackstone, 
Com. *362; State v. Hartley (1895) 22 Nev. 342, 40 Pac. 372. Jurors had also 
to be qualified electors, under the second constitutional section above quoted. 
This was a clause of exclusion rather than inclusion, and the mere fact that 
women were later made electors would not necessarily make them eligible for 
jury duty. The real issue between the majority and the minority was whether 
"grand jury" should still be read in the light of the common law or in the light 
of modern changes which gave women the franchise. The usual canons of con- 
struction seem to support the minority. Such was the holding in People v. 
Jensen (1917, Cal. App.) 167 Pac. 406. 



Marriage and Divorce — Common Law Marriage— Effect of Removal of Pre- 
existing Impediment. — In 1902 the petitioner went through a marriage ceremony 
with the defendant, who had deserted her husband at the petitioner's solicitation. 
The court assumed both parties to have known that the cohabitation then begun 
was illicit. In 1905, when the death of the defendant's first husband became 
known to the couple, the petitioner declared to the defendant that "she was his 
wife"; and thereafter the two by habit, conduct and declarations continued to 
hold themselves out as husband and wife, until in 1916 the petitioner began suit 
for the annulment of the marriage of 1902. Held, that the petitioner was not 
entitled to relief, as the parties had since the removal of the impediment con- 
tracted a valid common law marriage. Schaffer v. Krestovnikow (1918, N. J. Ct. 
Err.) 105 Atl. 239. 

The court approves Collins v. Voorhees (1890, Ct. Err.) 47 N. J. Eq. 555, 22 
Atl. 1054, so far as that case holds that cohabitation known to the parties to have 
been illicit at the outset will be presumed prima facie to continue illicit. But the 
fruitlessly narrow rule of that case, that all subsequent cohabitation must be 
referred to the original invalid marriage ceremony unless a subsequent marrying 
is shown, may now be considered as definitely overruled. The position of the 
principal case that a common law marriage can under such circumstances be 
shown by a declaration of the man that the woman "was his wife," together 
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with subsequent conduct of the parties (and without evidence of any specific 
agreement to become man and wife) is sound sense and sound law. See (1918) 
27 Yale Law Journal, 702, commenting on 5 'chaffer v. Krestovnikow (1917, 
N. J. Ch.) 102 Atl. 246, which the principal case affirms. A strong technical argu- 
ment can be made on the other side. See (1916) 26 Yale Law Journal, 145. 
But the whole strength of the position that a second ceremony, though informal, 
must be shown, depends on a supposed necessity, to constitute common law mar- 
riage, of a conscious contract at some definite time to enter upon the relation. 
Though no language expressly so stating has been found, it is believed that the 
cases — the more modern cases particularly, cited in the comments indicated — 
can be interpreted to mean only that simple agreement to be husband and wife, 
such as continues practically throughout a normal marriage, is all that is 
necessary to constitute a common law marriage, and all that need be shown to 
prove one. Cf. note below. 



Marriage and Divorce — Fraud and Annulment — Wife Pregnant by 
Another. — The plaintiff married the defendant because she represented that he 
had caused her to become pregnant. On discovery that another was the father 
of her child, he repudiated her and the child, and brought suit for annulment, 
although the woman had informed him before marriage that she had had inter- 
course with another. Held, that the decree annulling the marriage was correct. 
Gard v. Gard (1918, Mich.) 169 N. W. 908. 

The conflicting authorities on ithe precise question — on which the Michigan 
court had twice divided evenly without being able to render a decision — are well 
reviewed in the opinion. The principal case seems to present the sounder view, 
particularly where, as here, the plaintiff entered on the marriage with the single 
aim of in some measure straightening out what he was led to believe were the 
consequences of his own wrong. Fraud "in an essential" is settled to be ground 
for annulment. See (1916) 26 Yale Law Journal, 159. It seems to be 
admitted that such facts as those in the instant case involve an "essential." 
And neither the objection based on unclean hands, nor that based on notice 
enough to put the husband on inquiry, seems overly in point. For discussion of 
other aspects of annulment see E. W. Spencer, Some Phases of Marriage Law 
(1915) 25 Yale Law Journal, 58; and (1916) 25 ibid. 258, 326; (1917) 26 
ibid. 506, 622; (191 9) 28 ibid. 272. 



Marriage and Divorce — Slave Marriage — Effect of Emancipation. — In 1862 
the decedent, a slave, "married" the plaintiff's mother, also a slave, with the 
consent of their masters, by a public joining of hands followed by a ball. The 
couple lived together as husband and wife before and after emancipation. Sub- 
sequently the decedent left his wife and married the defendant. The plaintiff 
brought suit inter alia to be recognized as the sole heir of the decedent. The 
defendant denied his legitimacy. Held, that the plaintiff was the heir of 
the decedent. Wiley v. Bowman (1918, La.) 80 So. 243. 

Even to-day the status of slavery is coming before our courts, chiefly in 
questions involving inheritance and marriage. See (1914) 24 Yale Law Journal, 
75, discussing Jones v. Jones (1914) 234 U. S. 615, 34 Sup. Ct. 937. A slave 
"marriage" did not in itself produce any of the civil consequences of marriage. 
But when entered on by the consent of the master and the moral assent of the 
slave, it did from the moment of freedom produce all those consequences, 
operating retroactively at least as regards the legitimation of children ; but the 
"marriage" must have existed at the moment of freedom. It thus appears 



